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Methodology & Data Limitations

MCCD used qualitative and quantitative data sources to inform
this report. A comprehensive literature review was conducted
on the history, laws, and policies relevant to youth tried as adults
in Michigan. Additionally, the authors interviewed 52 stakehold-
ers and government officials from the Michigan Department

of Corrections (MDOC), Michigan State Court Administrative
Office (SCAO), local courts, human service agencies, advocacy
organizations, and families.

The findings herein are limited to those individuals who entered
or were under the jurisdiction of Michigan’s criminal justice sys-
tem from 2003 to 2013 for an offense committed before age 18.

The report relies upon three primary sources of data: the 2003
through 2013 SCAO Caseload Reports and the MDOC’s
Offender Management Network Information (OMNI) and
Offender Tracking Information System (OTTIS). All informa-
tion from OTIS is a point-in-time reference as of November 21,
2013. Earlier research conducted by the University of Michigan
on cases of Michigan youth tried as adults from 1985 to 2004 is
also heavily cited.’

There are some limitations to the data. First, data reporting is
inconsistent across the state. Case-level information is main-
tained by local courts and self-reported to the SCAO annually.
Due to local variability in data tracking, the aggregate data
noted in the report should be considered an estimation. Sec-
ondly, the courts, law enforcement, jails, community corrections
and the MDOC each use different information systems, and
they do not share data across systems; this can result in inconsis-
tencies. Lastly, the qualitative data gathered through interviews
reflect only individual perspectives, not agency positions. The
recommendations in this report solely reflect MCCD’s position
on the issues as determined by our understanding of the data
and interviews.
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EXECUTIVE
SUMMARY

In the mid-1990s, Michigan became part of a national trend to

get tough on youth crime. Although crime rates were steadily
declining, the state passed a series of harsh laws that funneled
thousands of youth into the adult criminal justice system. In
addition to automatically considering all 17-year-olds as adults,
Michigan broadened juvenile prosecutors’ discretion to auto-
matically file in criminal court, expanded the number of juve-
nile offenses requiring an adult sentence, and allowed children
of any age to be criminally convicted and sent to prison.

MOST YOUTH IN THE ADULT SYSTEM ARE THERE FOR NON-
VIOLENT OFFENSES. I'rom 2003 to 2013, over 20,000 Michigan
youth were placed on adult probation, detained in jail, or im-
prisoned for a crime committed when they were younger than
18 years old.* The majority of these cases included non-violent
offenses. Some were as young as 10 years old and a dispropor-
tionate number were youth of color.

PROCESSING YOUTH IN THE ADULT SYSTEM IS HARMFUL TO THEM
AND BAD FOR PUBLIC SAFETY. The trend to criminalize children
was quickly met with the reality that processing youth in the
adult system 1is detrimental to public safety and youth well-be-
ing. Youth in prison face extreme risk of violence, sexual assault,
and self-harm.” Without access to rehabilitative services, young
people exiting adult prison are more likely to reoffend and
reoffend more violently compared to their counterparts in the
juvenile justice system.’

* Michigan law considers a youth to be younger than 17; however, for the pur-
poses of this report, youth are considered under age 18 based on lines drawn
by the U.S. Supreme Court, U.S. Federal Legislation, and the United Nations.
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MICHIGAN’S ADULT PROBATION AND PRISON SYSTEMS ARE NOT
EQUIPPED TO ADDRESS THE UNIQUE NEEDS OF YOUTH. The major-
ity of the youth sent to adult court in the past decade never
received an education higher than the 11th grade or completed
a GED. Over half entered the system with known drug or alco-
hol abuse issues and mental health concerns, and approximately
1,500 young people had at least one dependent.

A small number of youth tried as adults are girls, who often
enter the system with histories of violence and sexual victimiza-
tion. Because so few girls are on probation or in prison, there
are essentially no services for this vulnerable population.

YOUNG PEOPLE LEAVE THE ADULT SYSTEM WITHOUT ADEQUATE
SUPPORT TO KEEP THEM FROM RETURNING. Once youth leave the
corrections system, the lifelong consequences of an adult con-
viction are devastating. Nearly all youth in prison will eventually
return to the community but will find significant barriers to
employment, education, housing, and public benefits—the key
elements to a successful future. Without effective reentry and
support services, young people may find themselves in a revolv-
ing door to prison.

Contrary to sentiments of the mid-1990s, public opinion in
Michigan and across the country has shifted toward becoming
“smart on crime.” In an effort to protect public safety, improve
child outcomes, and save money, leaders nationwide are re-eval-
uating previous policy decisions and making significant changes
to youth transfer laws. It is time for Michigan to join them.

Keeping in line with contemporary research and opinion, Youth
Behind Bars offers a series of “smart” recommendations to safely
reduce the number of young people exposed to the adult crimi-
nal justice system.



RECOMMENDATIONS
FOR SAFE
REDUCTION OF .
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ADULT SYSTEM

on youth in the
adult system.
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n Require judicial
review of all

Raise the age of juvenile T S,

court jurisdiction to [8.
This alone would impact
95 percent of the children
currently being sent into
adult corrections.

J.

Develop policies
to reduce the
overrepresentation
of youth of color
in the adult system.

Remove youth
from adult jails
and prisons.

0.

Provide
effective legal
representation

to youth.

7.

Offer
developmentally
appropriate and

rehabilitative
alternatives to youth
in the community.

Restrict
the use of
segregation.

RUSS MARLAN,
EXECUTIVE BUREAU
ADMINISTRATOR,
MICHIGAN DEPARTMENT
OF CORRECTIONS:
There’s been an
evolution in
the criminal
Justice system.
We’re moving from
a model that gets
tough on crime
to one that is
smart on crime
and uses what works.

End the option
to sentence youth
to life without
the possibility
of parole.

10.

Effectively partner
with families and
victims at all stages
of the criminal
justice system.




The practice of treating
children as if they were
fully mature adults.... has

particularly inequitable
consequences in the
realm of criminal justice.

INTRODUCTION

Between 1988 and 1996, Michigan became part of a national
trend to get “tough on crime” by enacting punitive laws that
expanded ways to prosecute, convict, and incarcerate youth in
the adult criminal justice system. In addition to including all
17-year-olds in the adult system, Michigan lawmakers created
new laws—self-proclaimed as the “toughest in the nation”—

to crack down on perceived youth violence. They eliminated

a minimum age limit on who could be sent to adult prison,
allowed prosecutors to file certain juvenile cases in adult court
without judicial oversight, and expanded adult sentencing op-
tions for youth of all ages. A 400-bed youth prison was created
and juvenile record expungement was limited. Additionally, the
reforms proposed zero tolerance policies in schools and reintro-
duced judicial discretion to detain status offenders for skipping
school and violating curfew.*

Despite being contrary to research and public opinion,

these harsh policies serve as the foundation for how Michigan
treats young people in the justice system. In 1997, the privately-
operated “punk” prison, Michigan Youth Center, was con-
structed, housing hundreds of boys who had committed mostly
low-level, non-violent offenses. During its operation, a lawsuit
was filed claiming numerous instances of abuse and neglect.

A few years later, Michigan charged and convicted one of the
youngest Americans ever as an adult, 11-year-old Nathaniel
Abraham.

But things are changing. Over the last decade, Michigan has
seen a steady decline in the number of young people arrested
for violent offenses. The Michigan Youth Center was shut down
in 2005 in response to a shrinking population and and extreme-
ly high costs of operation. These changes galvanized public
discussion, questioning whether adult prison was the best place
to deal with youth.
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Morcover, policy makers are now shifting their focus to be
“smart on crime,” recognizing that harsh policies do little to re-
pair the harm caused to communities and victims. Over the past
ten years, nearly half of states limited the ways in which youth
can be prosecuted, convicted, and incarcerated as adults. These
states cite public safety, cost-savings, and improved outcomes for
youth as the impetus for change.

Michigan has not reviewed how its policies, enacted decades
ago, could be updated to reflect current research and best
practices. In fact, no statewide entity currently tracks how many
youth are being tried in adult criminal court, what offenses are
being committed, nor monitors the impact of probation, prison,
and parole on public safety and individual outcomes.

The Michigan Council on Crime and Delinquency (MCCD)
embarked on this study to help inform sound public policy
by answering three important questions:

1. What are the pathways that lead youth into Michigan’s adult
criminal justice system?

2. What impact does conviction and incarceration have on
young people and their families?

3. What policy changes should be enacted to safely reduce the
number of young people being treated as adults?

The findings in this report uncover some of the answers and,
more importantly, encourage dialogue among all stakeholders
dedicated to promoting public safety, wisely investing public dol-
lars, and improving outcomes for children.



Pathways into Michigan’s Adult Criminal Justice System

The most common way for a young person to enter the adult
system 1is simply based on age. Michigan is one of only ten states
that automatically prosecute all 17-year-olds as adults. °

However, regardless of age, Michigan’s justice system provides
no right to be treated as a juvenile.® In other words, a youth of
any age can be tried and sentenced as an adult.

A youth who is 14, 15, or 16 years old may be waived into adult
court and out of the juvenile system.” There are two ways to
waive jurisdiction: traditional wawer and automatic wawer.

Traditional waiver occurs after a judge in the juvenile court®
conducts a two-part hearing, determining if waiver is in the best
interest of the public and the youth. The judge must consider a
number of factors in making this determination; however prior
delinquency history and the seriousness of the offense must be
considered more heavily than any other factor.® A traditionally
waived youth must receive an adult conviction and sentence.’

Automatic waiver allows a prosecutor to bypass the juvenile
court altogether and directly file a case in adult criminal court,
but only if a youth is accused of committing one of 18 “speci-
fied offenses.”"” An automatically waived youth must receive an
adult conviction if found guilty; however, sentencing is slightly
different. Twelve of the 18 specified offenses require an adult
sentence, and the remaining six permit adult sentencing as an
option."

Once waived into adult court, there is no ability to “reverse” or
petition the court to change that waiver."” Michigan is one of
only five states allowing prosecutorial discretion to automatically
waive a case but provides no opportunity to reverse it."”

Michigan also allows youth of any age to be tried and sentenced
as an adult via designated proceedings. A designated youth stays in
juvenile court, but is given an adult conviction if found guilty.”
These youth are eligible for a blended sentence, allowing the court
to enter a juvenile disposition or an adult sentence."”

Once tried as an adult, that youth must be tried as an adult for
any future felony charges, even if the offense would not normal-
ly warrant transfer to adult court. This applies even if they were
never convicted of the original offense.”

An adult sentence can be extreme in Michigan. A person convict-
ed in the adult system must serve 100 percent of his or her mini-
mum sentence, with no opportunity for good time or earned
credits.”” A person 14 years or older may also be sentenced to life
in prison without the possibility of parole. While Michigan law
no longer requires this sentencing, pursuant to Miller v. Alabama,
132 S. Ct. 2455 (2012), the state still allows it as an option.™

® Juvenile delinquency cases are primarily processed in the Family Division
of Michigan Circuit Courts. For brevity, it is hereinafter referred to as
“Juvenile court.”

MICHIGAN'S HARSH LAWS:

* Michigan automatically prosecutes
all [7-year-olds as adults.

* For some offenses, a prosecutor
can choose to skip juvenile court
altogether and file directly in adult
criminal court.

* Ayouth of any age can he tried
as an adult and sent to prison.

* Once tried as an adult, even if not
convicted, that youth can never be
tried in juvenile court again.

* Michigan allows youth as young
as |4 to be sentenced to life in prison
without the possibility of parole.
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CONSEQUENCES OF
HARSH POLICIES

As a result of these harsh policies,
youth under the age of I8 in Michigan
may he placed in adult prisons and jails,
with extraordinarily harmful consequences.

Incarceration threatens
ayouth’s safety
and well-being.

National research shows that
youth in adult prisons and jails
are twice as likely to be beaten
by staff, five times as likely to
be sexually assaulted, and 36
times more likely to commit
suicide than peers in the juve-
nile justice system.® Because
of these high risks, prisons of-
ten place youth in segregation
or restraints; unfortunately,
this only serves to increase the
risk of depression, anxiety,
and self-harm.?

Youth incarceration
actually increases
violent crime.

The Centers for Disease
Control and Prevention found
that youth exiting the adult
system are 34 percent more
likely to reoffend, reoffend
sooner, and escalate to more
violent offenses than their
counterparts in the juvenile
justice system.”!

Incarcerating youth
is expensive
and ineffective.

The average cost of hous-
ing a prisoner in Michigan is
about $34,000 a year,”” with
an average sentence served of
4.3 years.” Further, a young
person convicted in the adult
system can expect to suffer a
lifetime earnings loss of about
40 percent, translating into to
a significant loss of state tax
revenue.”

An adult conviction
has lifelong
consequences.

The vast majority of youth
entering prison will eventu-
ally be released back into the
community. Once they leave
the system, an adult criminal
conviction creates immense
barriers to finding housing,
employment, and education.”




Lawmakers are Listening: Research drives policy change

There is a growing body of adolescent development research
confirming that teens are different from adults, and that
treatment is more effective when development is a primary
consideration.

As part of normal development, teens are more inclined to take
risks, act impulsively, and succumb to peer pressure—charac-
teristics often associated with delinquency.® While the cognitive
capacities of adolescents are very close to an adult level by age
16, their ability to reason and exercise sound judgment, par-
ticularly in emotional situations, improves well into one’s early
to mid-twenties.” Because development continues into young
adulthood, youth are very amenable to rehabilitative programs
and behavior modification during these formative years. Many
jurisdictions are now using risk and needs assessments to drive
individualized case planning and prioritizing diversion and
community-based programs for low-risk cases.”

Policymakers around the country are using this research to
develop best-practices for kids in the justice system. States are
reevaluating their transfer policies, and the federal government
has confirmed that youth should only be in the adult system as a
last resort.

In recent years, the U.S. Supreme Court has made clear
that children under I8 must be treated differently
from adults in the criminal justice system.

In 2005, the Court abolished the juvenile death penalty in Roper
v. Stmmons,” setting a precedent that distinguished different stan-
dards of culpability between adolescents and adults. In 2010,
Graham v. Florida® eliminated the sentence of juvenile

life without parole for non-homicide offenses. Most recently,
in the joint cases of Miller v. Alabama and Jackson v. Hobbs™, the
Court deemed mandatory sentences of life without parole
for those under age 18 as cruel and unusual punishment and
unconstitutional.

Throughout all of these decisions, the Supreme Court expressed
a common sentiment: youth under the age of 18 are funda-
mentally different from adults, and important mitigating factors
such as the child’s age, immaturity, home environment, and the
potential for rehabilitation, must be considered when imposing
a criminal sentence on a youth.

In addition to limiting who can be processed in the adult sys-
tem, the federal government has also imposed new standards
for protecting children incarcerated as adults. In 2009, the
national Prison Rape Elimination Act (PREA) Commission®
determined that “more than any other group of incarcerated
persons, youth incarcerated with adults are at the highest risk
for sexual abuse.”* Based on this finding, the U.S. Department
of Justice established the Youthful Inmate Standard within the
2012 PREA regulations, requiring all youth under age 18 to be
separated by sight and sound from adults in jails and prisons
and restricting the use of isolation to achieve that separation.

The last ten years have seen significant reforms on the state level
as well. Since 2006, nearly half of the states enacted legislation
to limit when a youth can be transferred to the adult system.
Forty states now require 17-year-olds to be initially processed in
the juvenile justice system. Since 2011, eleven states passed laws
limiting the authority to house youth in adult jails and prisons;
four expanded their juvenile court jurisdiction; twelve changed
their transfer laws making it more likely that youth will stay in
the juvenile justice system; and eight amended their mandatory
minimum sentencing laws to account for the developmental dif-
ferences between youth and adults.®

¢ In 2003, Coongress passed the Prison Rape Elimination Act (PREA), which cre-
ated an investigative commission charged with developing national standards
to prevent and ultimately eliminate sexual abuse in our nations’ jails, prisons,
and detention facilities.
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[HE SYSTEM
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SIGNIFICANT TRAUNA,
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ARE AMONG
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Youth in Michigan's Adult Justice System

Since 2003, a shocking 20,291 youth were convicted as adults
and placed on probation, sent to jail, or imprisoned for a crime
they committed before turning 18 years old.** As of November
2013, when data was collected, one in three (6,764) of these
former youth were st/ under the jurisdiction of the Michigan
Department of Corrections (MDOC!) on adult probation, in
prison, or under parole supervision.*

Fortunately, data from recent years indicates that these numbers
are dropping. Between 2008 and 2012, arrests of youth under
18 declined by 34 percent.*® As a result, fewer young people are
entering adult court or ending up in adult corrections. From
2003 to 2013, the rate of youth entering MDOC jurisdiction
decreased by 56 percent.

Despite this optimistic trend, Michigan’s antiquated laws still
stand. There are thousands of people in the adult corrections
systems that were transferred in as a child—and more enter
cach day. And, as the report’s findings will show, the adult sys-
tem is ill-equipped, ineffective, and too expensive to handle the
complex treatment and needs of this young population.

INDIVIDUALS CURRENTLY UNDER THE JURISDICTION OF THE MDOC

offense commutted between 2003 — 2015

Age when offense was ~ Currently on Currently Currently
committed probation in prison on parole
[l years old 2 0 0
12 years old [ 2 I
13 years old 4 12 4
14 years old 10 59 12
5 years old 25 210 43
16 years old 83 536 143
[7 years old 298 3108 (21
TOTAL 1423 3927 (414

Source: Offender Tracking Information System, Michigan Dept. of Carrections (Nov. 2013)

Young people who have committed crimes should be held
accountable for their actions. Nonetheless, it 1s important to
acknowledge the strikingly difficult life circumstances these
youth share in order to properly design rehabilitative services
and prevent future reoffending.

Based on research of Michigan youth in adult prison from 1985
to 2004, this young population experiences an exceptionally high
rate of violence. Seventy-eight percent had a friend who was
killed, and 48 percent had a family member that was killed.*
They also have great instability in their home lives. Eighty-one
percent had parents with substance abuse issues, and 44 percent
spent time in child welfare or foster care and were placed out of
the home an average of 11 times.* A great number had family
members in prison: 45 percent had a father in prison; 25 percent
had a mother in prison; and 19 percent had a sibling in prison.”
Additionally, many had only one parent or needed to depend
upon public assistance: 78 percent lived in a single mother house-
hold and 47 percent relied upon public benefits.”

These same data points are not available for youth under the
MDOC jurisdiction in more recent years; however, it is known
that youth entering the adult system in the past decade were
almost all behind in school—many by at least two grade-levels.
This 1s especially true for 17-year-olds, who make up the major-
ity of the population. While most 17-year-olds in Michigan are
entering their senior year of high school and looking toward
graduation, 28 percent of the same-aged peers who enter the
adult criminal justice system had an educational-level no higher
than tenth grade, 15 percent only had ninth grade, and 5 per-
cent had an eighth grade or lower education.”

EDUCATION LEVEL OF I7-YEAR-OLDS ENTERING MDOC

2003 — 2013

40%
3k 3%
30%
95y 2%
20%

5%

5%

10% 12%

W%

0%

(1th Grade (0t Grade 9th Grade [2th Grade 8th Grade

Source: Offender Management Network Information (OMNI), 2003-2013. Michigan Department of Corrections.
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[7-year-olds comprise the majority of youth
in the adult system despite committing
mostly non-violent offenses.

Furthermore, substance abuse and mental health issues are

of serious concern. More than half of the population (10,782
youth) had known drug abuse problems; almost one-fourth had
previously been treated for mental health issues; and 40 percent
of youth entering prison had been formerly committed to a
juvenile facility.”

Young people entering the adult system fall into two main
categories: 17-year-olds who are automatically considered adults
and youth who are 16 years old or younger who have been
transferred into the adult system either by a waiver or desig-
nated proceeding.

YOUTH UNDER MDOC JURISTICTION
2003 2013

[T-year-olds == (6 & younger

._.._.__.——o—o—-o—‘_‘_‘\‘

2003 2004 2005 2006 2007 2008 2009 200 2011 202 203

Source: Offender Management Network Information, 2003-2013. Michigan Department of Corrections.
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[7-year-olds

In the last ten years, 95 percent of all youth entering adult

jail, prison, or probation were 17 years old at the time of their

offense—totaling 19,124 young people.” By the end of 2013,
there were 5,617 former 17-year-olds still under the jurisdiction
of the MDOC (probation, prison, or parole). Of that popula-
tion, 55 percent were in prison.*

Most 17-year-olds entering the criminal justice system commit-
ted non-violent offenses—nearly 60 percent were non-violent
and did not include a weapon.’ Additionally, 58 percent of those
entering the system at age 17 had no prior juvenile record.®

Nearly 68 percent of all 17-year-olds who entered MDOC: in
the last decade came from some of the most populated counties:
Wayne, Oakland, Macomb, Kent, Kalamazoo, Genesee, Sagi-
naw, Muskegon, Berrien, and Ottawa. The top four counties
account for half (51 percent) of the 17-year-old population.

Youth of color are overrepresented among 17-year-olds in the
adult corrections system. Fifty-three percent of all those cur-
rently under MDOC jurisdiction for an offense committed at
17 are youth of color; however, only 23 percent of Michigan’s
statewide 17-year-old population are youth of color.”

Seventeen-year-olds sentenced to prison receive a range of sen-
tence lengths, but many are given long terms. Nearly 25 percent
of those currently in the system received sentences with a maxi-
mum term of 15 years or more, and 16 percent have sentences
with a maximum term of 20 years or more.” At a rate of $34,299
per year, a 20-year sentence for one person equates to $685,980.
When considering all the 17-year-olds serving this term or longer,
the figure adds up to over $2.1 billion.

¢ Based on the FBI’s Uniform Crime Reporting, violent crimes include those
offenses that involve force or threat of force.



Youth 16 and younger charged as adults come from
only a few Michigan counties, with a
disproportionate impact on youth of color.

Transferred Youth: 6-years-old and younger

In the last decade, 75 percent of all youth under age 17 charged
as adults® (3418) came from ten of 83 Michigan counties, Ber-
rien, Wayne, Calhoun, Kent, Muskegon, Saginaw, Oakland,
Ingham, Allegan, and Macomb.” The majority of transferred
cases were for serious offenses; however, 25 percent were non-
violent charges and did not include a weapon.

Youth of color are disproportionately prosecuted or convicted
as adults. In 2012, 59 percent of youth who were waived or des-
ignated as adults were Black or African American, even though
Black youth only make up 18 percent of the youth population
statewide.”

There is concern that racial and ethnic disparity may be even
more pronounced than is currently reported. Michigan’s justice
system has no standard procedure for collecting race and ethnic-
ity information. In turn, many people are miscategorized com-
pared to how they would self-identify. For example, individuals
who self-identify as Latino, Arab American, or biracial may be
categorized as White. Moreover, race and ethnicity are reported
differently at each stage of the system, including the courts, law
enforcement, jails, community corrections and the MDOC,
making it nearly impossible to assess the extent of inequitable
treatment at key decision points.

¢ This includes all designated and waived youth.

RACIAL DISPARITY AT STAGES OF THE JUVENILE JUSTICE SYSTEM

All Reporting Counties 2012

Waiver or Designation
Confinement
Delinguent Findings
Petitions

Detentions

Referrals

Arrests

Juvenile Population

White

i
il
|
L
i
|
i)

Black/African American [ Hispanic/Latino [ American Indian or Alaskan Native [l Other

Michigan Council on Crime and Delinquency | YOUTH BEHIND BARS | 11



Michigan prosecutors have broad discretionary power to charge
youth 16 and younger as adults.

Michigan law grants prosecutors broad discretion regarding
when and how to use transfer mechanisms (designation, tradi-
tional, or automatic waivers) to try a youth as an adult.”® Of
special concern are automatic waivers. Michigan is one of only
15 states allowing automatic waiver by a prosecutor.®’ Automatic
waivers occur when a youth is accused of one of 18 specified
offenses. The prosecutor then has the option to directly file the
case in adult court, bypassing the juvenile court altogether.

Specified offenses were determined by the Michigan Legislature
in 1996 to include the most serious crimes. In the past ten years,
only 29 percent of all youth under MDOC jurisdiction aged 16
or younger at the time of the offense were convicted of one of
the 18 specified offenses.” It seems the majority of youth (71%)
recetved an adult conviction for a broader range of offenses, not
necessarily those deemed most serious.

State prosecutors, judges, and other court officials revealed that
a wide range of factors are considered before deciding to seck
transfer and it is clear that the decision to try a youth as an adult
is not made lightly—often used as a last resort. Internal policies
do govern their use of these legal mechanisms, and the personal
philosophy of the head prosecutor or presiding juvenile judge
tends to play a large role in the types of and frequency that
cases are waived or designated.

A number of interviewees expressed concern with the broad
level of open-ended discretion. There is no uniform statewide
guidance on how to apply these complex polices to their case-
loads. Interviews also indicated there s little external governance
over the decision-making process. Thus, transfer laws are
applied differently from county to county and from case to case.
For example, a number of jurisdictions reported weighing each
case individually, using mitigating factors such as age, culpabil-
ity, family dynamics, and other personal characteristics, to help
make the decision. On the other hand, many reported that the

12 | YOUTH BEHIND BARS | Michigan Council on Crime and Delinquency

decision to transfer is based mainly on a youth’s past record or
the seriousness of the current offense.

Other interviewed officials noted that prosecutors, by nature of
their role in the adversarial court process, view cases on behalf
of law enforcement and victims. “There’s a political compo-
nent to this power,” cautioned one juvenile defense attorney.
“Prosecutors get elected for being ‘tough on crime.” Yet, there
is no requirement to consider the impact of the decision on the
accused youth or the availability of rehabilitative services in the
adult system. For example, if a case is waived into adult court
and the youth is nof convicted, that young person will always
be considered an adult in court. In other words, once an adult,
always an adult—regardless of conviction.”

IS THERE A FINANCIAL INCENTIVE
TO TRANSFER YOUTH TO THE ADULT SYSTEM?

Most juvenile justice services in Michigan are funded through the
County Child Care Fund (CCF),> a 50 percent cost-share between the
state and counties. The CCF can be used toward community-hased
programs as well as out-of-home placement. However, once a youth is
convicted as an adult, all costs are horn hy the state and the counties
pay nothing.

During a number of interviews for this report, county officials
acknowledged that this payment structure creates a financial incentive
to transfer youth and indicated that “other” counties may use transfer
as a cost-saving measure. No officials believed this was the case in
their own county; however, many reported that a lack of available local
resources is an influencing factor when deciding whether to transfer or
sentence a youth to the adult system.



FRANK VANDERVORT;,
CLINICAL PROFESSOR OF LAW,
UNIVERSITY OF MICHIGAN
LAW SCHOOL:

“They say juvenile justice
is more expensiwe but
s actually more expensive
to send a chald to prison
Jor 20 years
with no rehabilitation.”

SINCE 396,
[3 CHILDREN
UNDER Th
AGE OF 14
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Designation is the most common way to try children of any age as adults.

From 2003 to 2013, a total of 3,418 youth' under 17 years old
were prosecuted as adults, either through traditional waiver,
automatic waiver, or designation proceedings. * The most fre-
quently used method 1s a designated proceeding, accounting for
66 percent of all such cases.

WAIVERS AND DESIGNATED CASES
2003 - 2013

=@ [esignated Cases  ==@==Traditional Waiver Automatic Waiver

2003 2004 2005 2006 2007 2008 2009 200 200 2012 2003

Source: Annual Report of Michigan State Courts Statistical Supplements, 2003-2013. Michigan Supreme Court Office of Administration

In a designated proceeding, a youth of any age may be tried, or
designated, in the same manner as an adult while staying under
the jurisdiction of the juvenile court.”” Michigan is one of only
22 states without a minimum age of transfer. Since 1996, when
the state eliminated a lower age threshold, 75 children under
the age of 14 have been convicted as adults.”

Prosecutors’ decision-making power applies when making the
choice to designate a case. Since 2003, prosecutors filed 2,245
cases for youth to be designated and tried as adults. These
proceedings can include those youth who have committed a
specified offense. However, with designation, there is judicial re-
view—only 660 of those cases, about 29 percent, were actually
granted by a judge.”
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All designated youth will receive an adult criminal conviction if
found guilty. However, the juvenile judge may impose a blended
sentence, including juvenile disposition, an adult sentence
including prison or jail, or delay imprisonment and place the
youth on probation.” Anecdotally, it appears these youth more
frequently receive juvenile dispositions rather than adult sen-
tences; yet without clear data, it is impossible to track the actual
sentences or long-term outcomes of these cases.

Designation proceedings were born out of the concern that
young kids were increasingly being recruited by older criminals
to commit violent crimes.” “Many criminal court judges were
perceived as lenient on waiver kids, considering young age more
of a factor than the violent crime,” explained one former state
legislator who served during the 1996 juvenile reforms. “Des-
ignation created a way for the juvenile court to keep the case
and gave the juvenile judge more authority to impose a harsher
sentence.”

Nonetheless, interviews proved that convicting youth at such
young ages 1s a big concern for many who work in juvenile
court. While these children are eligible for blended sentencing
options, they are still tried and convicted as adults. They face
lifelong criminal records and risk of adult prison time.

"The number of transfers are higher than the actual youth under 17 in the adult
system, as not all cases end with a conviction.



Michigan’s defense attorneys receive little specialized
training or resources for complex youth cases.

Michigan’s public defense delivery system? has been character-
ized as one of the worst in the nation, fraught with inconsistent
funding, under-resourced attorneys, and a lack of oversight.”
Still, the majority of youth charged as adults, including trans-
ferred youth and 17-year-olds, depend upon the public defense
system for legal representation.

When facing an adult conviction that could remain on record
for the rest of a child’s life, informed and experienced legal
counsel 1s crucial. Yet, nearly all persons interviewed felt that

a lack of training and resources leave defenders in Michigan
ill-equipped to handle these complex cases. Defending a young
person at risk of ending up in adult corrections requires a di-
verse range of knowledge. To effectively argue a case, attorneys
should be familiar with not only criminal, juvenile, family, and
education law, but adolescent development research, trauma-
informed practices, child welfare issues, and a host of other
topics. In fact, every recent Supreme Court case dealing with
young people in the adult system has been successfully argued
using these secondary research sources.®” However, there is no
statewide infrastructure providing attorneys with access to this
type of information or research.

Most youth in adult court never proceed to trial and, instead,
accept a plea agreement. For youth who are 16 or younger,

73 percent plead guilty and 86 percent of 17-year-olds plead
guilty.” Negotiating a plea agreement requires that youth have
the capacity to appreciate the nature of the charges and weigh
the consequences of their decisions. Even with quality legal
representation, research shows that young people, especially
children under 15, are significantly less likely than adults to
understand court proceedings or effectively assist their attorney
in their own defense.”

Despite these findings, youth tried as adults are not required to
have a competency evaluation. In 2013, Michigan established
new juvenile competency laws for youth processed in juvenile
court; however, the law does not extend to youth in the adult
system.” Due to lack of aggregate data, it is unclear how many
youth tried as adults in Michigan are evaluated for competency
on an annual basis.

¢ In 2013, the state created the Michigan Indigent Defense Commission, tasked
with establishing standards and oversight of public defense delivery systems.

HOLMES YOUTHFUL TRAINEEE ACT

The Holmes Youthful Trainee Act (HYTA) is a sentencing option
available to youth between the ages of I7 and 20 who have been
charged with certain offenses. If the youth agrees to plead guilty,
following successful completion of the punishment imposed,

the charges will be set aside and there will be no public criminal
record. A sentence can include jail, prison, or probation, none of
which may exceed three years. Youth charged with a traffic of-
fense, a major controlled substance offense, or a felony for which
the maximum punishment is life imprisonment are not eligible for
HYTA sentencing.c

It is unknown how many HYTA youth received probation or jail as
a sentence. However, as of March 2014, there were 338 young
people serving a HYTA sentence in prison, most frequently from
Wayne, Oakland, and Macomh Counties. When the HYTA offenders
are in prison, they are housed primarily in a separate unit at the
Thumb Correctional Facility until the age of 22, at which point they
can he transferred to the general population.®”

Many stakeholders agree that HYTA provides young people with
an opportunity to not be burdened with a lifelong record for a
teenage mistake. However, interviewees expressed concerns that
spending up to three years in prison as part of a probationary term
does not align with the rehabilitative spirit of the law. Regardless
of whether or not a person leaves with a clean criminal record,
three years in prison can he extremely dangerous and can greatly
affect a young person emotionally, mentally, and physically for
the rest of their lives. Moreover, there is no MDOC supervision or
reentry services for most HYTA youth to assist with their return to
the community.
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Youth under the age of 18 often spend time in adult jail.

A young person under 18 years old may be placed in an adult

jail awaiting a hearing, as part of a sentence, if found in con-

tempt of court, or considered a “menace to others.” ® In the
last ten years, 10,531 young people received jail as part of their
sentence for a crime they committed under age 18—over half
of the entire youth population in the adult system.” On average,
a youth served 145 days in jail as part of his or her sentence and
an average of 35 days awaiting a hearing—equivalent to the
typical number of annual school days in Michigan.”

Young people are particularly vulnerable in jail settings. Na-
tional research shows that youth make up only one percent of
the jail population, yet they accounted for 21 percent of inmate-
to-inmate victimization in jails in 2005 and 13 percent in 2006.”

Michigan’s laws have yet to align with federal PREA regulations,
although it is likely to have changed in practice among the state’s
prisons and jails. Currently, the federal Juvenile Justice Delin-
quency Prevention Act provides that a youth under juvenile court

jurisdiction placed in jail (this includes those awaiting a designated

trial) must be separated from the adult population physically and
from sight and sound.” However, for youth under adult criminal
court jurisdiction who are placed in an adult jail, there is no state
requirement yet to separate them from adults.”

PREA standards make it cuambersome for many jails to accom-
modate younger populations without using isolation, which

can cause even greater trauma and upheaval. Even if a jail can
accommodate youth without the use of isolation, adult jails are
not equipped for long-term stays of youth who are still develop-
ing mentally, physically, and emotionally and require age-appro-
priate educational and mental health services.

Some juvenile detention centers also house youth with adult
charges. According to one juvenile detention official, youth fac-
ing adult charges remain in detention for 10-12 months, com-
pared to 18-27 days for youth in the juvenile court.”* While the
services in a juvenile detention center are designed for youth,
detention, like jail, is intended to provide short-term care; as a
result, there are fewer services designed to meet long-term edu-
cational, mental health, or programming needs. Furthermore,
youth charged as adults do not get appointed a juvenile proba-
tion officer to facilitate services while in detention such as school
work, visitations, or medication reviews.



Girls in the adult system do not receive adequate treatment.

While girls make up about 30 percent of the juvenile justice
population at any given time, in the last ten years they account-
ed for only 10 percent of youth (2,016 girls) tried as adults in
Michigan.” As of November 2013, only 227 women were under
the jurisdiction of the MDOC for offenses committed prior to
their 18th birthdays. Of that population, 79 were in prison, 116
were on probation, and 32 were on parole. Three of these girls
were currently under 18—two were on probation and one was
in prison for running away from a juvenile facility.”

The majority (86 percent) of the girls charged as adults over
the last decade were 17 years old at the time of their offense.
Seventy percent had no juvenile record and 58 percent of the
offenses were non-violent.”

Girls in the justice system often have severe histories of trauma,
physical violence, sexual exploitation, and substance use.”
Stakeholders noted that girls tried as adults may have become
system-involved through boyfriends or gangs, or are victims of
human trafficking or domestic violence. Over the past decade,
45 percent of girls entered the corrections system with known
drug abuse, 26 percent had known alcohol abuse, 31 percent
had received mental health treatment, 40 percent had only a
10th grade education or lower, and 13 percent had at least one
dependent.”

Girls incarcerated in adult prison are housed at MDOC’s
Women’s Huron Valley Correctional Facility. While MDOC has
made efforts to develop gender-specific programming for the
female population, programming is not designed to be youth-
specific given the small number of incarcerated girls. Even after
they are over the age of 17, interviewees suggested that there
are far fewer female-specific programs in the community; as

a result, women may be forced to stay longer in jail or prison
because they cannot attend local rehabilitative programs.

" While it is the responsibility of the department to supervise adult felony proba-

tioners in Michigan, courts retain legal control over the offender’s status.

" Lifetime probation is authorized for some drug offenses.

There is a lack of age-appropriate community-hased services for youth
serving adult probation.

As of November 2013, the MDOC actively supervised 1,423
individuals on probation in the community for offenses commit-
ted prior to age 18. Of this population, five were 16 years old
and 21 were 17 years old.”

Among youthful probationers, 91 percent were 17 years old at
the time of their offense. The majority, 71 percent, commit-
ted non-violent offenses, and about two-thirds had no previous
juvenile record. Additionally, 93 percent spent an average of 24
days in jail prior to conviction.”

The sentencing judge determines the conditions of probation.”
This can include jail confinement, substance abuse treatment,
community service, high school completion, restitution, fines,
court costs and supervision fees, electronically-monitored home
confinement, or finding and keeping employment.” The judge
also sets the length of probation, with a maximum of five years
for felony offenses and two years for misdemeanors.' In the last
decade, almost half (49 percent) received some jail time as part
of their probation conditions.

Many of these young people enter the justice system under-
educated and with serious substance abuse and mental health is-
sues. Among 17-year-olds on probation in the last ten years (the
largest age group on probation), the overwhelming majority (77
percent), never completed high school nor a received a GED; 27
percent had an education level no higher than 10th grade and
15 percent only reached 9th grade. Additionally, prior to enter-
ing the corrections system, 51 percent had known drug abuse
1ssues, 24 percent had alcohol abuse problems, and 23 percent
previously received treatment for a mental health issue.®

Despite their young age, youth in adult probation cannot access
the rehabilitative programs offered through the juvenile court.
Interviews indicated that very few community-based programs
available through adult probation are designed to meet the
specific needs of youth.

Thus, it is not surprising that prior research discovered an
alarming 54 percent of youth probationers aged 16 or younger
escalated to prison as a result of a probation violation, either
due to technical violations or because of a new sentence.”
However, current statistics do suggest this number is dropping.
MDOC’s population of as of November 2013 revealed only 16
percent of individuals in prison for an offense committed at 16
or younger were there as a result of a probation violation.®
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Adult prisons are ill-equipped to address the developmental, educational,
and mental health needs of youth.

As of November 2013, there were 3,927 people in prison for

a crime committed before age 18. Of that population, 50 of
those individuals were 17 or younger at the time the data was
collected.®® Male youth are generally placed at the Thumb Cor-
rectional Facility (T'CF), which has one youthful offender unit
with approximately 120 beds.

MDOC does not have a separate policy directive specifically
addressing youthful offenders in prison. Other than separat-
ing all youth under age 18 by sight and sound from adults (as
required under the PREA regulations), MDOG treats youth in
much the same way as adult inmates. However, youth present
different challenges and issues than the adult population. As a
result, they tend to be more disruptive, experience high rates of
victimization and mental health concerns, and are often placed
in isolation.

Youth in prison are more disruptive than adults.

Youth in adult prisons are more disruptive than either adults

in prison or youth in juvenile facilities.*” According to national
research, youth in adult prisons are more likely to commit a vio-
lent infraction, including threatening a correctional officer, pos-
sessing a weapon, rioting, fighting, and committing an assault
with or without a weapon.® This behavior is often attributed to
the impulsive behavior of teens, the extreme stress of confine-
ment, and high rates of mental illness.”

“When TCF first brought on the youthful offenders on Octo-
ber 1, 2005, things were very rocky,” noted a TCF employee.
“Large numbers of youth were allowed to be on the yard at one

time . . . or meander[ing] between dayrooms. This caused chaos

and brought on more opportunities for fights and disturbances
within the youthful offender population.”®
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In an effort to reduce fighting, TCI developed a daily sched-
ule to keep youth occupied throughout the day. The schedule
includes three one-hour segments each day for education, struc-
tured programming and recreation time.

At its worst, there were 307 incidents of misconduct during the
month of December 2008; after instituting the new schedule,
misconduct incidents declined to only 88 in the month of De-
cember 2010—the last year for which data was collected.

MDOC has also developed a youthful offender curriculum for
staff at TCF to train them on adolescent development, cultural
awareness, anger management, Attention Deficit Hyperactivity
Disorder, and suicide awareness and prevention.” From 2009 to
2012, sixty-three corrections officers, management, and other
staff participated in this 16-hour youthful offender-training
program.* Unfortunately, according to the most recent legisla-
tive report, no staff received this training in 2013-2014.

YOUTH IN PRISON CONTINUE TO
FALL BEHIND IN EDUCATION

In the past ten years, about 82 percent of youth in prison had no high
school diploma nor had they completed a GED. In fact, while the major-
ity of youth in prison are |7 years old, 32 percent entered with only a
|0th grade education, 20 percent had a 9th grade education, and [0
percent had an 8th grade education or lower.>

Prior research indicates that youth only receive about eight hours

of education a week while in Michigan's prisons. According to an
interviewee, there are currently 25 youthful offenders participating in
GED classes.

' Some youth may be housed in Woodland Center Correctional Facility due to
need of acute mental health care. Female youthful offenders are housed at the
Women’s Huron Valley Correctional Facility.

“ The training was originally designed to be 24 hours in length but was reduced
to 16 hours in 2012.

""Trade programs are also available, such as Building Trades, Food Tech ,or Job
Readiness. TCF also offers personal development programs, including Man 2
Man, Mo Money, and Current Events/Real Talk.



PATRICIA CARUSO,
FORMER DIRECTOR OF
THE MICHIGAN DEPARTMENT
OF CORRECTIONS,
2003-2011:

People who are treated
inhumanely become more
inhumane—this s
especially true for
young people i prison.
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Young people are at the greatest risk of violence and victimization in prison.

In 2013, a class action lawsuit, jokn Doe v. Michigan Department
of Corrections, was filed on behalf of over 500 youthful prison-
ers, ages 14 to 17, “who are, were, or will be confined in adult
prisons in Michigan and who have been or will be subjected to
sexual and physical assaults and abuse, sexual harassment, and
degrading treatment from adult prisoners as a result of incar-
ceration in adult prisons.”"

The complaint describes sexual assaults, with many of the plain-
tiffs reporting violent rapes, of which MDOC staff members
may have been aware. At least two plaintiffs allege they were
coerced into sex with female MDOC officers. In the case of one
plaintiff, the complaint alleges that an MDOC staff member
opened a youth’s cell to allow an adult prisoner to assault him.
That same youth alleges that he was put into solitary confine-
ment for reporting sexual abuse.

The case argues that having young prisoners in contact with
adult prisoners resulted in the youth getting more punishment,
degrading treatment, solitary confinement, and being deprived
of rehabilitative programming and educational services. Ad-
ditionally, it asserts that MDOC staff failed to separate juvenile
prisoners from adult prisoners by sight and sound as required
by federal PREA law; failed to adequately supervise juvenile
prisoners; failed to properly train, monitor, discipline, or regu-
late prison staff; and still fails to implement proper policies and
procedures to identify and house youth in prison.

Interviewed family members and advocates reported awareness
of similar experiences of youth while in prison. For example,
youth were reported to be restricted in chains, threatened with
violence, or left in isolation for weeks or even months at a time.
They also reported allegations of sexual harassment, particu-
larly towards those who have severe mental health needs. Youth
were also said to be more likely to join gangs for protection or
turn to prostitution within prison to “pay” for their safety.
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Youth in prison are in great need of mental health treatment.

National research indicates that 68 percent of youth in the adult
criminal justice system have at least one psychiatric disorder
and 43 percent have two or more types of disorders.” Those
sentenced to prison were far more likely to have a disruptive be-
havior disorder, a substance use disorder, or co-morbid affective
and anxiety disorders than those with lesser sentences.*

All youth entering Michigan prisons under 17 are automati-
cally admitted into Outpatient Mental Health Treatment to
monitor their needs, whether or not they have a mental health
diagnosis. Each youth receives a psychosocial evaluation and a
behaviorally-based treatment plan, which could include medica-
tion, group therapy, crisis intervention, family support, and case
management services. The plans are reviewed with the youth
and clinical team at least every 90 days. Despite their similar
needs to 16-year-olds, 17-year-olds only receive an individual-
ized treatment plan if they have a mental health diagnosis.”

Although the MDOC recognizes that young people in prison
need some form of mental health treatment, interviewed
stakeholders almost unanimously agreed that MDOC is neither
designed nor equipped to provide adequate mental health ser-
vices for youth.

Of all youth entering prison in the past ten years, 60 percent
had known drug abuse issues, 25 percent had issues with alcohol
abuse, and 22 percent were treated for a mental illness before
entering prison. Interestingly, these numbers change slightly
when accounting for age; one-third of all youth 16 or younger
received mental health treatment before going to prison.”

Youth who need more intensive psychiatric care or are at risk
of harming themselves may be transferred to Woodland Center
Correctional Facility for inpatient treatment, where they may
participate in a crisis stabilization program, acute services treat-
ment, or rehabilitation treatment. Despite significant research
showing that segregation can further exacerbate mental health
conditions, psychiatrists are permitted to order the use of
“therapeutic seclusion” and/or “therapeutic restraints.”*



Isolation is harmful.

Solitary confinement” has been documented as one of the most
traumatic and dehumanizing penalties that a person can en-
dure. The MDOC uses segregation to isolate inmates who pose
safety, security, or escape risks. Among persons interviewed,

it was noted that youth who are at risk of suicide may end up
tied down in 4 or 5 point restraints to either a metal bed or a
concrete slab in an observation cell.

On any given day, there are approximately 982 people in segre-
gation statewide, including 44 people with severe mental illness
or developmental disabilities.” In total, MDOC inmates spent
358,590 days in isolation from 2012-2013, equating to nearly
ten years of segregation during only one calendar year."

TCF recently created isolation cells in the youthful offender
unit in order to create sight and sound separation from isola-
tion units used for adults. On a single day of data collection,
six youth were in segregation” (out of an estimated 50 youth in
TCF); sixty additional isolation beds were available.'”

" Solitary confinement, isolation, and segregation are all used interchangeably.

" This is a point-in-time figure and does not represent the daily average number
of youth in segregation at the Thumb Correctional Facility.

JUVENILE LIFE WITHOUT PAROLE

Michigan is home to 363 people serving a life sentence without the
possibility of parole for crimes committed hefore age 18—the second
largest population in the nation.

In2012's Miller v. Alabama ruling, the U.S. Supreme Court declared
mandatory sentencing of youth to life in prison without the possibility
of parole to be unconstitutional. Under current Michigan law, juvenile
life without parole (LWOP) is permitted, though no longer mandatory,
as a sentence for those 14 years or older.'*> This sentence may only
be given after the judge considers the mitigating factors required hy
Miller. The law does not apply retroactively to those youth who are
currently in prison; however, there is ongoing litigation among Michi-
gan’s courts to seftle the matter,*

According to national research, nearly 80 percent of youth serving
LWOP experienced family violence and more than half grew up in neigh-
horhoods with consistent violent crime. About 20 percent reported
experiencing sexual abuse and ahout half had heen physically abused
prior to their prison sentence.'®

Michigan youth serving LWOP are predominantly African American
(69%), which is greatly disproportionate to the overall state population
of only 15 percent.” There is also a large racial discrepancy among
those offered plea arrangements. Cases with white victims were 22
percent less likely to be offered a lower sentence than those cases with
victims of color.'*®

Michigan LWOP youth also reportedly received poor defense and often
did not understand the judicial proceedings. Thirty-gight percent of
their defense attorneys had been disciplined for unethical conduct,
compared to only 5 percent of attorneys defending other cases. ™
Nearly one-third of these youth reported not understanding the mean-
ing of “parole” and rejected plea agreements that would have resulted
in a lesser sentence.
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An adult conviction has lifelong consequences.

Regardless of the age a person enters prison, the vast majority
of prisoners do not stay for a lifetime. Of the 3,927 people cur-
rently in Michigan prisons for a crime committed before age 18,
about 61 percent have a maximum sentence of five years or less;
98 percent will return to their community and family within 10
years.'"

Once released from prison, these individuals are placed on pa-
role supervision, which typically lasts from one to four years. At
of the end of 2013, there were 1,414 individuals on parole for
offenses committed as youth.'"

Currently, Michigan does not collect data specific to recidivism
rates of those who entered prison as youth. However, national
rescarch indicates that this population is at high risk to reoffend,
in part due to the criminal education received while in prison.
Because youth enter at such an impressionable age, it stands to
reason that they would need additional resources and support to
remain crime-free when reentering the community.

While many youth are looking forward to the opportunity to be
productive citizens, they quickly realize that a number of chal-
lenges exist as a direct result of having an adult conviction.

Individuals face immense barriers to securing housing,
finding employment, and continuing their education.

Additionally, parental rights can be terminated, all federal
student loans are prohibited for certain convictions, joining the
military is off limits, and many will be restricted from receiving
professional or driver’s licenses."

To reduce recidivism overall, the state implemented the Michi-
gan Prisoner Reentry Initiative (MPRI) in 2005. The model
installed regional community coordinators to assist people on
parole to find housing, gain employment, and access public

benefits. MPRI was successful at preventing individuals from
returning to prison; at the highest estimate, 38 percent fewer
parolees returned to prison because of the aid received via
MPRI." Unfortunately, state and local funding for reentry has
diminished so significantly that people of all ages are struggling
to connect with the resources they need upon release.’®

MPRI initially targeted youth leaving prison as a special popu-
lation for reentry services. In 2009, MDOC contracted with
Professional Consulting Services (PCS) to design reentry services
for youthful offenders and young people imprisoned as Holmes
Youthful Trainees (HYTA). Prior to release, PCS worked with
young people and their families to identify individual needs

and arrange services for housing, education, mental health, and
more. Despite successful outcomes, the MDOC: discontinued
reentry services for most HYTA youth in December 2013.

However, MPRI did not create a special reentry designation for
those who enter prison as youth and leave as adults, which is the
case for the vast majority of youthful offenders. Once a youth
turns 18, he or she qualifies for adult reentry services, and there
is no recognition of the unique circumstances of the youthful
offender. For people who entered prison at age 17 or younger,
they are less likely to have completed high school, driven a car,
opened a bank account, or even gone grocery shopping on
their own. A youth’s support network of family and friends is
often strained or lost while in prison. Moreover, the prospect of
living independently can be overwhelming, especially for those
who spent their lives in juvenile justice or foster care institutions
prior to prison. Without effective reentry and support services,
these young people often find themselves in a revolving door to
prison.
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VICKI SEIDL,
SENIOR ATTORNEY,
JUVENILE DIVISION,
KENT COUNTY
PROSECUTOR'’S OFFICE:

Michigan should
consider shifting
17-year-olds to the
Juvenile system in order to
comply with federal standards
and get us in line

with other states.

pOLICY
RECOMMENDATIONS

Prosecuting, sentencing and incarcerating young people as adults is proven to do more harm
than good. The most effective way to reduce youth involvement in adult corrections is to
intervene as early as possible with age-appropriate care. A solution to the current approach
can build on Michigan’s broad range of juvenile justice services—hoth public and private—

which have the capacity and willingness to serve youth of all risk levels.

MCCD is committed to increasing dialogue among all stakeholders as we work together to
promote public safety, wisely invest taxpayer dollars, and improve outcomes for children.
As such, MCCD offers the following recommendations as next steps to safely reduce

the number of and effectively treat youth in the adult system.




Raise the age of
juvenile court
jurisdiction to [8.

Nearly every stakeholder
interviewed felt strongly that
Michigan should align with
the national standard and
raise the age of juvenile court
jurisdiction to 18. Michi-

gan remains one of the few
remaining states that auto-
matically prosecute all 17-year
olds as adults. This policy is
increasingly at odds with state
laws and national and inter-
national policies that declare
adulthood to begin at age 18.

States that have recently
raised the age of juvenile
court jurisdiction have report-
ed little to no cost impact, in
large part due to effective di-
version and community-based
treatment for low-risk offend-
ers. In fact, research estimates
that including 17-year-olds

in the juvenile justice system
could result in a $3 savings
benefit for the correctional
and judicial systems for every
$1 spent.””

While the majority of stake-
holders agree that raising the
age make senses, the great-
est barrier appears to be the
funding structure. In Michi-
gan’s juvenile justice system,
the county and the state share
the cost of all juvenile services,
including long-term place-
ment and community-based
programs. When youth are
processed in the adult system,
the state bears 100 percent of
the cost and the county pays
nothing. A change in policy
would require that costs be
shifted from the state to the
county level to accommodate
services for 17-year-olds.

Although some counties
would need to make adjust-
ments to their services and
detention facilities if 17-year-
olds were included in the
juvenile population, the long-
term benefits far outweigh the
short-term costs. When fewer
youth enter adult prison, the
risk to public safety decreases
due to lower reoffending rates
and youth are less likely to be
victims of violence and sexual
assault and suicide.

2.

Remove all youth from adult jails
and prisons and provide access
to rehabilitative services available
in youth-serving systems.

Jails and prisons are proven
to be more dangerous for
youth due to physical and
sexual violence and do little to
strengthen a child’s potential
for rehabilitation. Youth in
adult corrections have the
same needs as those in the
juvenile justice system; yet
they cannot access age-
appropriate rehabilitative
programs offered in youth-
serving systems. The MDOC
recognizes that adult facilities
are not designed to meet the
developmental, educational,
and mental health needs of
young people. On the other
hand, Michigan’s juvenile fa-
cilities and community-based
programs generally provide
age-appropriate therapy and
mental health services, drug
treatment, education, and
vocational training. Unlike the
adult system, juvenile justice
specializes in holding youth
accountable for their actions
while also providing individu-
alized treatment to youth with
high risks and high needs.
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3.

Require oversight and
public reporting on youth in
the criminal justice system

and in adult prisons.

Michigan does not currently
require the courts or MDOC
to systematically monitor

and publicly report on youth
as they move through the
adult criminal justice system.
Reporting on the number

and type of waivers, the types
of offenses, and aggregate
characteristics of youth would
help to monitor its occur-
rence and hold stakeholders
accountable. Additionally,
tracking outcomes (i.e., the
success or failure of the youth
after disposition) is critical to
determining what works to
reduce recidivism, treat young
people, and keep communi-
ties safe. By tracking the youth
who enter the adult system,
state legislators and other sys-
tem stakeholders will be better
able to target resources toward
prevention services.



4.

Require judicial review of all
transfer cases and allow equal
consideration of mitigating
factors in each case.

The role of the judge is to
make fair and impartial deci-
sions based on the facts of
each case; yet Michigan law
allows prosecutors unfettered
discretion to waive youth
charged with certain offenses
into adult court without a
judicial hearing. No standards,
guidance, or protocols are
imposed on prosecutors when
making this decision. Impos-
ing judicial review (in the form
of “reverse waiver” hearings)
would encourage a balanced
approach without limiting

the ability of prosecutors to
pursue harsher punishment
for serious crimes.

In making the decision to
transfer a case, the judge must
consider a number of factors;
however, the statute requires
prior delinquency history and
the seriousness of offense be
considered more heavily than
any other factor." Rather,

the judge should have the
authority to equally weigh all
factors, including the child’s
development, mental health
concerns, educational needs,
and family support, instead of
prioritizing a youth’s history
of delinquency and severity
of the offense above else. This
limitation restricts judicial
review, weakening the abil-
ity to review the case on an
individual, case-by-case basis.
Additionally, given the lack

of age-appropriate services at
most adult facilities, the judge
should be required to consider
the availability of rehabilita-
tive services when deciding to
transfer a case.

5.

Develop policies and procedures
aimed af reducing the
overrepresentation of youth of
color in the adult system.

Racial disparity exists at every
level of the justice system,

but it appears to be amplified
among youth who are trans-
ferred to the adult system. A
first step to addressing this
issue 1s to consistently track
demographic information
statewide and allow self-iden-
tification of race and ethnicity.
With a better understanding
of the actual characteristics
of the youth inside the adult
system, community-based
interventions can be better
targeted to effectively reduce
justice involvement among
youth of color.
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Strengthen the quality of legal
representation by offering
training to court-appointed
counsel and requiring a
competency evaluation for
youth who are transferred.

Youth transferred to the adult
system almost always receive
court-appointed counsel even
though there is little to no
training or specialized re-
sources available to attorneys
representing this population.
Most youth end up accepting
a plea agreement; yet, it is
unclear whether youth have
the capacity to fully appreciate
the charges or understand the
consequences of their decision
to plea. In order to strengthen
legal representation, state-
wide standards should be
established and training
offered to all court-appointed
counsel. Additionally, every
youth under age 18 should be
evaluated for competency in
criminal court to ensure that
his or her constitutional rights
are upheld.

7.

Expand the availability
of community-based and
reentry options for youth

convicted as adults.

Research shows that commu-
nity-based programs under
the juvenile court are highly
effective at reducing recidi-
vism and at a much lower cost
than prison or placement. Yet
similar programs are not of-
fered to young people serving
probation or parole. Reentry
planning and services do not
recognize that youth who are
returning to the community
have needs that may differ
from other adult parolees.
Moreover, reentry funding has
been dramatically cut from
the MDOC budget, even
though it is clear that these
services are directly related to
a reduction in state recidivism
rates. In order to increase the
availability of effective com-
munity-based programs, it is
imperative that funding, par-
ticularly for reentry services,
be restored and sustained.



8.

Restrict the use
of segregation.

Solitary confinement can
cause extreme psychological,
physical, and developmental
harm. For young people, who
are still developing and more
vulnerable, this can cause
irreparable damage, espe-
cially for those with disabilities
or histories of trauma and
abuse. In order to comply with
PREA regulations, and ensure
the safety and well-being of
children, Michigan’s prisons
and jails should significantly
restrict the use of segregation.
In situations when an individ-
ual must be removed from a
group, it is recommended that
separation be used sparingly
and only for short periods of

time.

9.

Eliminate the option to sentence
youth to life without parole
and other extremely lengthy

sentences.

Because adolescents are still
developing, they are highly
amenable to rehabilitation.
Yet Michigan is one of the few
jurisdictions in the world that
allows young people to serve
life in prison without the pos-
sibility of parole for offenses
committed prior to their 18th
birthdays. Equally concern-
ing are the very long sentences
imposed on youth 17 years old
or younger. Nearly 25 percent
of those currently in the
system received sentences with
a maximum term of 15 years
or more, and 16 percent have
sentences with a maximum
term of 20 years or more. The
option to sentence juveniles

to life without parole should
be abolished and lengthy
sentences for youth should
always allow for regular parole
review.

10.

Establish procedures for
effectively partnering with
families and victims.

Whenever possible and safe,

it is preferable to treat youth
in the context of their families
and communities. Providing
services to the whole fam-

ily can help bolster support
for their child and improve
dynamics within the home.
Likewise, engaging victims
provides an opportunity for
youth to make amends and
repair harm they may have
caused. If a youth is removed
from the home, it is important
that family members and vic-
tims are informed and, when
appropriate, encouraged to
engage in the child’s treatment
plan and reentry process.
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